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ARGUMENT 
In reply to the State's Brief filed herein, the Former Juvenile offers the following in the 
way of argument. 
The State has failed to show that there was an objective basis for the pulling over of the 
Former Juvenile. The Former Juvenile maintains the argument that the "objective" basis for the 
stop needs to be the actual reason for the stop. The State has provided no basis or authority for 
the proposition that; suspicion exists simply because at a later date someone can adduce from the 
facts a reason that would have been sufficient. (See Brief of Appellant, pp. 3-5). 
The State has failed to show that "The Traffic Stop Was Objectively Reasonable" 
(Respondent's Brief, p. 4) on the findings of fact made by the Magistrate supported by 
substantial evidence. "It is simply not apparent from the language of Section 49-808(1) whether 
a signal is required when two lanes blend into one. " Burton v. Dept. of Transportation, 179 
Idaho 746, 240 P.3d 933 (App. 2010). The finding of Fact, in the Magistrate's Memorandum 
Decision and Order (p. 2) is that "Officer Hoodman observed the Former Juvenile's vehicle on 
two (2) occasions northbound on Ustick Road merge from the far right temporary lane into the 
main lane of travel ... " (emphasis added). On at least two occasions Officer Hoodman referred 
to the lanes in question as "merge lanes" (Transcript pp. 11,12). The facts as adduced support 
the conclusion, that these were two lanes that blend into one. 
The State has failed to show that the stop was subjectively reasonable based on the 
findings of fact made by the Magistrate supported by substantial evidence. The state repeatedly 
mischaracterizes the evidence by referring to "swerving back and forth between two lanes". As 
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noted above, the finding of fact was that the juvenile had merged twice, and notes the following 
exchange between Defense Counsel and Officer Hoodman: 
"Q. Okay, but in both ofthose instances, he drove fully within the tum lane during the 
time he was in it, correct? 
A. Yes. He nearly left the roadway after the Blairmore tum land because it - it comes to 
an abrupt end a lot faster than the one at 12th Street. 
Q. And when you say he almost left the road, but he didn't leave the road; right? 
A. No. He had to quickly swerve back out into the lane of travel. 
Q. Okay. But he went from one lane of travel into the other lane of travel? 
A. Yes. 
(Transcript, p. 8) 
Also not only was there was no indication in the record that, other than using lanes that 
happen to be on the right when they were available, that the Former Juvenile "hugged the right 
side of the lane of travel" (Cf. Magistrates finding of fact 4.), the above exchange negates that 
contention. Also, the time of day seems to be unimportant here, since there was no 
individualized suspicion that the Former Juvenile had been leaving a bar, and there was no 
evidence adduced that there are not regularly cars on that road at that hour. 
The State urges the court not to consider a challenge to the constitutionality of Idaho 
Code Section 49-808. While the challenge was originally raised on appeal, In Sanchez v. Arave, 
815 P.2d 1061, 120 Idaho 321 (1991) the court recited that: 
"In Messmer v. Ker, 96 Idaho 75, 78, 524 P.2d 536, 539 (1974), the Court affirmed the granting 
of a new trial and then considered the constitutionality of a statute even though the issue had 
been raised for the first time on appeal. In doing so, the Court noted: "Constitutional issues may 
be considered for the first time on appeal if such consideration is necessary for subsequent 
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proceedings in the case. I.e. § 1-205." Id. I.C. § 1-205 provides for the manner of disposition of 
appeals by this Court. It states that "if a new trial be granted, the court shall pass upon and 
determine all the questions of law involved in the case presented upon such appeal and necessary 
to the final determination of the case." I.C. § 1-205." In the case currently before the Court, it 
appears that one possible outcome would be a remand to the trial court for a determination of the 
character of the lanes in question. If so, a determination of the Constitutional issue would be 
germane to the final resolution of the case. 
In regard to the substantive issue of constitutionality, from page 8 to 9 of their Brief, the 
State states that Burton, supra rules that Idaho Code Section 49-808 "plainly requires a signal 
because a driver in the terminating lane must change lanes in order ... " This ignores Burton's 
language that " ... the statute cannot reasonably be given an utterly literal application to every 
side-to-side movement, for a vehicle literally moves to the left or the right when a driver weaves 
a bit within his or her lane or simply negotiates a bend in the road, but no one would contend 
that a signal is required in those instances. It is simply not apparent from the language of 
Section 49-808(1) whether a signal is required when two lanes blend into one." Id at 750,936 So 




It simply appears here that the Magistrate's finding that evidence of failure to signal a 
lane change was immaterial to the determination of whether Connor's driving fell "within the 
broad range of 'normal driving behavior'" (Memorandum Decision and Order, p. 5) and that the 
driving pattern did fall within that Range, should not have been disturbed by the District Court. 
DATED this 2ih day of March, 2014. 
ene Alexadn r 
Deputy Ada County Public Defender 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 27th day of March, 2014, I caused one true and correct copies 
of the foregoing Brief of Respondent to be placed in the United States mail, postage prepaid, 
addressed to: 
RUSSEL J. SPENCER 
P.O. BOX 83720 
Boise, Idaho 83720 
5 
Alisa O'Neal 
